
R O B O T S  B E H AV I N G  B A D LY:  
C O P Y R I G H T  L I A B I L I T Y  I N  T H E  A G E  
O F  A R T I F I C I A L  I N T E L L I G E N C E

D R  A N D R E S  G U A D A M U Z ,  U N I V E R S I T Y  O F  S U S S E X



P R E V I O U S LY,  I N  C O D A I P…



O P T I O N S  F O R  
A I  C O P Y R I G H T

• No copyright due to no 
originality/creativity.   

• No registration.   

• Make UK’s approach more widely 
used, programmer gets copyright. 

• Take a wider approach: “copyright 
laws . . . do not expressly require 
‘human’ authorship.” Urantia 
Foundation v. Maaherra (1997).  

• Artificial Intelligence rights? 



A N  A P O L O G Y



K E Y  C O N C E P T S  I N  
A I  A N D  C R E AT I V I T Y

• Algorithm 

• Software  

• Data 

• Datasets 

• Output 



F R A M I N G  T H E  
P R O B L E M  O F  
I N F R I N G E M E N T

1. An autonomous agent 
infringes copyright on its 
own accord.  

2. Dataset infringes 
copyright (exceptions 
and limitations). 

3. Derivative work could 
infringe copyright.  



A U T O N O M O U S  A G E N T S  



W H AT  P E O P L E  T H I N K  W H E N  Y O U  
M E N T I O N  A I  L I A B I L I T Y



W H AT  G O T  M E  
I N T E R E S T E D  ( I N  
F I C T I O N )

• Rule 34 by Charles Stross 
(sequel to Halting State).  

• Book describes a rogue AI 
that starts killing people 
with IoT devices.  

• Led to exploration of 
liability of AI. 



S H O P P I N G  B O T
! M E D I E N G R U P P E  B I T N I K



! M E D I E N G R U P P E  
B I T N I K

• Random Darknet Shopper 

• Botnet buying random items 
from the Darknet using Bitcoins.  

• It purchased drugs.  

• Police confiscated the bot, then 
released.  

• Public prosecutor deemed the 
artistic work outweighed any 
possible damage of purchasing 
drugs. 



P R O S P E C T  F O R  
C O P Y R I G H T  
I N F R I N G E M E N T

• This is not new, we’ve had 
spiders scraping data off 
the Internet for decades.  

• It may depend on what the 
AI is doing. 

• Also related to text and 
data mining. 



T E M P O R A R Y  
C O P I E S

• Art 5(1) Directive Directive 2001/29/EC. 
Temporary copies are exempted if they:  

• 1) constitute an integral and essential 
part of a technological process; 

• 2) pursue a sole purpose, namely to 
enable the lawful use of a protected 
work; and 

• 3)  do not have an independent 
economic significance provided that: 

• 3.1) the implementation of those acts 
does not enable the generation of an 
additional profit going beyond that 
derived from the lawful use of the 
protected work;



U K  2 0 1 4  T E X T  A N D  
D ATA  M I N I N G  
E X C E P T I O N

•Part of wide-ranging 
implementation of new 
exceptions to fair dealing list, 
including parody and private 
copying.  

•s 29A CDPA. Exception for 
making a copy by a person 
who has lawful access for the 
sole purpose of research for a 
non-commercial purpose.  

•Must be accompanied by 
sufficient acknowledgement.



J A PA N E S E  
E X C E P T I O N

• “For the purpose of information analysis 
(‘information analysis’ means to extract 
information, concerned with languages, 
sounds, images or other elements 
constituting such information, from 
many works or other such information, 
and to make a comparison, a 
classification or other statistical analysis 
of such information; the same shall 
apply hereinafter in this Article) by using 
a computer, it shall be permissible to 
make recording on a memory, or to 
make adaptation (including a recording 
of a derivative work created by such 
adaptation), of a work, to the extent 
deemed necessary(…)”



D S M  D I R E C T I V E  
( E U )  2 0 1 9 / 7 9 0

•Art. 3: exception for “…
reproductions and extractions 
made by research organisations 
and cultural heritage institutions in 
order to carry out, for the 
purposes of scientific research, 
text and data mining of works or 
other subject matter to which they 
have lawful access.” 

•Art 4: Exception for “… 
reproductions and extractions of 
lawfully accessible works and other 
subject matter for the purposes of 
text and data mining.” 



FA I R  U S E  I N  
T H E  U S

• Google’s unauthorized digitizing of 
copyright-protected works, creation of a 
search functionality, and display of snippets 
from those works are non-infringing fair 
uses. The purpose of the copying is highly 
transformative, the public display of text is 
limited, and the revelations do not provide 
a significant market substitute for the 
protected aspects of the originals. Google’s 
commercial nature and profit motivation do 
not justify denial of fair use. 

• Google’s provision of digitized copies to 
the libraries that supplied the books, on the 
understanding that the libraries will use the 
copies in a manner consistent with the 
copyright law, also does not constitute 
infringement.



S O M E  
C O N S I D E R AT I O N S

• This infringement will likely fall 
under many existing limitations. 

• Temporary copies not covered 
as infringement, and most TDM 
could fall under this. 

• Cumulative copying may not 
amount to infringement, no 
substantive copying.  

• Revisit the Roman law of 
slavery? Servus non habet 
personam. 



D ATA S E T  
I N F R I N G E M E N T



W H AT  A R E  
T H E  I S S U E S ?

1. You need to have access 
to vast amounts of works in 
order to train the AI, this 
could infringe copyright. 

2. Can the copyright owner 
of one such work sue the AI 
creator for hosting and 
analysing large amounts of 
data? 



A C C E S S  T O  
D ATA

• Use public domain works.  

• Use works with permission, 
under some sort of licence.  

• Rely on exceptions 
(temporary copy, data 
mining).  

• Argue that you are actually 
not infringing copyright. 



D I V E R S I T Y  I N  FA C E S
C A S E  S T U D Y  1



D I V E R S I T Y  I N  
FA C E S

• Diversity in Faces is a dataset 
curated by IBM, selected 
from a Yahoo image dataset 
taken from CC-licensed 
content on Flickr.  

• Dataset focuses specifically in 
“diverse” faces to train face 
recognition AI against bias.  

• Images stored by IBM in 
identifiable  and 
downloadable format. 



D I V E R S I T Y  I N  
FA C E S

• Large majority of images 
shared with non-
commercial licenses.  

• If dataset is used for 
commercial purposes, it 
could be in breach of 
licence, hence inclusion 
would infringe copyright.  

• No legal action (yet). 



O B V I O U S  A R T
C A S E  S T U D Y  2



O B V I O U S  A R T

• Obvious Art used a Generative 
Adversarial Network (GAN) to 
produce their family of portraits. 

• Original GAN algorithm was 
made by Ian Goodfellow, and 
released as open source 
software.  

• Robbie Barrat, a researcher in 
Stanford, used portraits to train 
his version of GAN, he released 
the works under an open source 
software licence. 



O B V I O U S  A R T

• Confusion as the various types 
of protection involved.  

• Algorithms not protected by 
copyright, software code that 
runs an algorithm carries 
copyright.  

• Dataset composed of public 
domain images.  

• Data output (the portraits) may 
not have copyright in Europe.



G P T- 2  P R E D I C T I V E  T E X T  T O O L
C A S E  S T U D Y  4



G P T- 2

• A tool by OpenAI that 
matches future text. What 
sets it apart is the quality of 
training content, they took 
Reddit links with at least 3 
karma as an indicator of 
quality.  

• The full index of scraped text 
is available for download.  

• Is this copyright 
infringement? 



F O L K R N N  ( A K A  B O T  D Y L A N )
C A S E  S T U D Y  4



F O L K R N N

• “recurrent neural 
network” (RNN), trained using 
20k folk songs shared in website 
https://thesession.org/  where 
people upload folk music.  

• Copyright uncertain, no 
copyright statements, no 
authors listed, no dates.  

• Unlikely that any author will 
come forward to make 
complaint. 



T H E  L E G A L  S I T U AT I O N  W I T H  
D ATA S E T S



T H E  P R O B L E M



C O U L D  R E M B R A N D T  S U E  F O R  
C O P Y R I G H T  I N F R I N G E M E N T ?



S P O I L E R  
A L E R T:  N O

• Would it ever be possible for 
an author to sue the maker of 
a derivative work?  

• I don’t think so, no 
requirement for infringement 
has been met.  

• Quite simply, the resulting 
works do not carry a 
substantial enough part of 
the original to be considered 
infringement. 



I S  T H E R E  
I N F R I N G E M E N T ?

• Infringement: to perform 
one of the exclusive rights 
without permission, and 
without a defence.  

• Is an AI more akin to a 
musician that listens to 
music and is influenced by 
it?  

• Or is it different because 
copying is involved?



I N F R I N G E M E N T

• Three elements:  

1.Defendant carries an 
exclusive act of the owner. 

2.Defendant’s work is derived 
from the copyright work 
(causal connection). 

3.The work, or a substantial 
part of the work, has been 
infringed. 



1 .  R E S T R I C T E D  
A C T S

• Copy, distribute, perform, 
lend, rent, adapt, 
communicated to the 
public, etc.  

• In the case of AI, at most 
there may have been 
copying in the “learning” 
phase.  

• Adaptation? Not sure there 
is a direct connection. 



2 .  C A U S A L  
C O N N E C T I O N

• Francis Day & Hunter v Bron [1963] 
Ch 587.  

• “In a Little Spanish Town” and 
“Why”. Similar lyrics. 

• Claimants must not only prove 
similarity, but that this similarity was 
due to an act of copying. 

• “…if subconscious copying is to be 
found, there must be proof (or at 
least a strong inference) of de facto 
familiarity with the work alleged to 
be copied”.



3 .  S U B S TA N T I A L  
U S E

• Designer Guild Ltd v Russell Williams 
(Textiles) Ltd [2001] FSR 113. 

• The claimant had created a textile 
flower design, sued for copyright 
infringement.  

• There was no doubt in the 
proceedings that the design had 
copyright and was an original artistic 
work. 

• Deliberate and substantial copying, 
“its quality rather than its 
quantity”.



I N F O PA Q

• “[the process of extraction by 
Infopaq] increases the 
likelihood that Infopaq will 
make reproductions in part 
within the meaning of Article 
2(a) of the [Infosoc] Directive 
because the cumulative effect 
of those extracts may lead to 
the reconstitution of lengthy 
fragments which are liable to 
reflect the originality of the 
work in question”.



T E M P L E  I S L A N D  C O L L E C T I O N S  V  N E W  
E N G L I S H  T E A S  [ 2 0 1 2 ]  E W P C C  1  

Claimant's work Defendants' work



T E M P L E  I S L A N D

• “Although the images undoubtedly differ in their composition, 
elements of the overall composition of the claimant’s image have 
been reproduced. The bus is a Routemaster, driving from right to left 
with Big Ben on the right of the bus. The riverside facade of the 
Houses of Parliament is part of the image. The bus is on Westminster 
Bridge (albeit in a different place) in both images. This is obvious in the 
claimant’s image and can be seen from the presence of the balustrade 
on the left in the defendants’ image. There are some people visible 
but they are small (and in different places). There is no other obvious 
traffic. The edge of Portcullis house is visible on the right. Running 
from top to bottom, there is a substantial amount of sky in the picture 
(albeit more in the claimant’s) and the top of the bus is roughly the 
same height as the facade of the Houses of Parliament.”.



E N G L A N D  A N D  W A L E S  
C R I C K E T  B O A R D  LT D  &  
A N O R  V  T I X D A Q  LT D  &  
A N O R  [ 2 0 1 6 ]  E W H C  5 7 5

• “I do not consider that it follows that 
reproduction of any part of a 
broadcast or first fixation amounts to 
an infringement. […] At least in the case 
of broadcasts and first fixations of films 
of sporting events, broadcasters and 
producers invest in the production of 
broadcasts and first fixations knowing, 
first, that some parts of the footage of 
an event (e.g. wickets in the case of 
cricket matches and goals in the case of 
football matches) will be more 
interesting to viewers than other parts 
and, secondly, that there is a market for 
highlights programmes and the like in 
addition to the market for continuous 
live coverage.” Arnold J



C - 4 7 6 / 1 7  -  P E L H A M  
A N D  O T H E R S  V  
H Ü T T E R  

• Kraftwerk’s “Metall auf Metall”. 

• “the phonogram producer’s exclusive right 
under that provision to reproduce and 
distribute his or her phonogram allows him 
to prevent another person from taking a 
sound sample, even if very short, of his or her 
phonogram for the purposes of including 
that sample in another phonogram, unless 
that sample is included in the phonogram in 
a modified form unrecognisable to the ear.” 

• “a phonogram which contains sound 
samples transferred from another 
phonogram does not constitute a ‘copy’, 
within the meaning of that provision, of that 
phonogram, since it does not reproduce all 
or a substantial part of that phonogram.”



D E R I VAT I V E  
U S E S

• Non-harmonised area of 
law, exceptions and 
limitations are all over the 
place.  

• Fair use - Transformative use 

• Fair dealing 

• Adaptation 

• Derivative work



C O N C L U D I N G



@ T E C H N O L L A M A

“We seem to be made to suffer. It's our lot in life” 
C3P0


